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Debt or s.

JED S. RAKOFF, U.S.D.J.

By two summary orders entered on July 20, 2005, the Court
sust ai ned objections filed jointly by the Debtors and the O fici al
Comm ttee of Unsecured Creditors to six consunmer class clainms and
t hereby expunged all consunmer class clainms against the Debtors.
The Orders indicated that a Menorandum setting forth the reasons
for these determ nations would issue in due course, and here it
i S.

Twi n Laboratories Inc. (a/k/a Tw nlab Corp. or Tw nl abs,
now t he Debtors) was in the business of manufacturing and
di stributing herbal dietary supplenments. At the tine the Debtors

filed their Chapter 11 petition, consuner class actions were



pendi ng against themin state and federal courts in connection
with their marketing of ephedra supplenents to consunmers seeking
wei ght | oss, increased energy, or enhanced athletic performance,
and the marketing of “steroid hornmone products” as pronoting
muscl e grow h.

Asi de fromthese class actions, there were pendi ng agai nst
Debtors at the time of their bankruptcy filing in 2003 about 65
products liability cases claimng personal injury or w ongful
deat h, and nore have been filed since. Tw nlabs went out of
business in 2003 and sold all its assets for the benefit of
creditors. A liquidating plan under Chapter 11 was accepted by a
vote of the creditors in July 2005 and confirmed by a joint order
of this Court and the Bankruptcy Court dated July 26, 2005. The
pl an extingui shes the equity interest and contenpl ates
di stributing about 20¢ on the dollar to general creditors and
about 12¢ on the dollar to some 60 personal -injury and w ongful -
deat h cl ai mants whose clainms were not covered by Tw nl abs’
liability insurance. Contributions by potentially |iable
non-debtors (mainly, the retailers who sold Twi nl abs products) to
a gl obal settlenment of the uninsured and under-insured
personal -injury and w ongful -death cl ains brought the recovery of

these claimants up to an estimated range of 49% 65% of the clains'



value. See Debtors' Menorandum of Law in Support of Confirmation,
at 41.

As to the pending class actions, the class clains in three
such actions that had been transferred to this District were
expunged wi t hout opposition. These were Felts v. Twi nlab Corp. et
al., No. 04 Civ. 10309; McMorris v. Twinlab Corp. et al., No. 05
Civ. 0427; and Nagel v. Twinlab Corp. et al., No. 04 Civ. 9802.
However, the plaintiff in a fourth such transferred case,
Lackowski v. Twinlab Corp. et al., No. 04 Civ. 10308, as well as
the plaintiff in a fifth class action, Barr v. Tw nlab Corp.,
whi ch was pending in California state court but stayed by 11
U.S.C. 8 362, challenged the proposed expungenent. |In addition,
the putative class representatives in a sixth case, also in state
court, filed a class proof of claimand sinultaneous adversary
proceedi ng agai nst the Debtors, demanding inter alia restitution
of the purchase price and trebl e danages under the civil RICO
statute. See Cirak et al. v. Twinlab Corp., Case No. 04-02770
(Bankr. S.D.N.Y, adversary-proceedi ng conplaint dated March 1,
2004). The individual Cirak plaintiffs al so appeared to answer

t he Debtors’ notions seeking expungenent of the class clains.?

!Because of the close relation of these class actions to
t he ephedra products liability cases to be tried in the
district court pursuant to 28 U.S.C 8 157(b)(5), the Court
wi thdrew the reference to Bankruptcy Court with respect to the
ephedra consuner class clainms through a series of orders
begi nni ng on Novenber 29, 2004. On May 10, 2005, the Court



For a variety of reasons, discussed infra, the issue of

whet her the class clainms in these three remaining class actions --
Barr, Lackowski, and Cirak -- should be all owed or expunged was
not specifically presented to the Court until June 28, 2005, after
the Debtors’ plan had already been sent to the creditors for a
vote pursuant to a disclosure statement approved jointly by this
Court and the Bankruptcy Court on June 2, 2005. After full
briefing and oral argunent, the Court, on July 20, 2005, expunged
the claims. It did so for two, independently sufficient reasons.

First, the granting of class action clains at this late
juncture would wholly disrupt and undercut the expeditious
execution of the Plan of Reorganization.

By way of background, nothing in the Bankruptcy Code or
Rul es expressly permts a creditor to file a proof of claimnot
only for hinmself but also on behalf of all other creditors
simlarly situated. |Indeed, prior to 1988, many courts had held
that 11 U.S.C. 8§ 501 provides an exclusive |ist of those who may
file a representative claimand that class proofs of clains are
invalid as a matter of | aw because class representatives are not
listed in 8 501. See, e.g., In re Standard Metals Corp., 817 F.2d
625, 630-31 (10th Cir. 1987); In re Johns-Manville Corp., 53 B.R

346, 351-52 (Bankr. S.D.N. Y. 1984) (collecting cases). However,

extended the wi thdrawal of reference to all consuner class
claims regardl ess of whether the rel evant product contai ned
ephedra. Case Managenent Order No. 13 | 6.
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inlIn re American Reserve Corp., 840 F.2d 487 (7th Cir. 1988), the
Seventh Circuit held that class proofs of claimare not barred by
8§ 501 but nmay be allowed in the discretion of the bankruptcy
court. In exercising that discretion, the bankruptcy court first
deci des under Rul e 9014 whether or not to apply Rule 23, Fed. R
Civ. P., to a “contested matter,” i.e., the purported class claim
if and only if the court decides to apply Rule 23, does it then
det erm ne whether the requirenents of Rule 23 are satisfied.

Anmerican Reserve has been followed by a nunmber of other
circuits, but neither the Second Circuit nor the Supreme Court has
taken up the issue. The approach approved in American Reserve
has, however, been followed in this District by such cases as In
re Chat eaugay Corp., 104 B.R 626 (S.D.N. Y. 1989) (enploynment
di scrim nation class claim, appeal dism ssed, 930 F.2d 245 (2d
Cir.1991); In re Wodward & Lot hrop Hol dings, Inc., 205 B.R 365
(Bankr. S.D.N. Y. 1997) (consuner class claim; In re Thonson
McKi nnon Securities, Inc., 141 B.R 31 (Bkrptcy. S.D.N. Y. 1992)
(class claimunder state law for fraud in sale of real estate
partnership interests); and In re Thonmson MKi nnon Securities,
Inc., 133 B.R 39 (Bankr. S.D.N. Y. 1991) (securities fraud cl ass
claim.

The Court finds this line of S.D.N. Y. cases persuasive and
adopts their view of the law. Wodward, a decision to expunge a

consunmer class clai mauthored by Bankruptcy Judge (now Chi ef
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Bankruptcy Judge) Stuart M Bernstein, is especially rel evant
because the circunstances are quite simlar to those here. These
cases make clear that bankruptcy significantly changes the bal ance
of factors to be considered in determ ning whether to allow a
class action and that class certification my be “less desirable
in bankruptcy than in ordinary civil litigation.” Anmerican

Reserve, 840 F.2d at 493. Even cl ass actions that were certified

prior to the filing for bankruptcy may, for this reason, be
di sall owed. See, e.g., In re Zenith Laboratories, Inc., 104 B.R
659, 664 (D.N.J. 1989).

More generally, these cases hold that Rule 23 may be
i nvoked agai nst the debtor only if the bankruptcy court first
makes a discretionary ruling under Rule 9014 to apply Rule 23 to
t he proof of claim Although the Bankruptcy Code and Rul es give
no express guidance for the court’s exercise of this discretion, a
pervasive thenme is avoiding undue delay in the adm nistration of
the case. It follows that a court sitting in bankruptcy may
decline to apply Rule 23 if doing so would in Judge Berntein's
words, “gum up the works” of distributing the estate. Wodward,
205 B.R. at 376. For exanple, since class litigation is
i nherently nore tinme-consum ng than the expedited bankruptcy
procedure for resolving contested matters, class litigation would

have to be comenced at the earliest possible time to have a



chance of being conpleted in the sane tine frane as the other
matters that nust be resolved before distributing the estate.

Here, the potential interference with timely distribution
in itself presents sufficient grounds to expunge the class clains.
The |iquidating plan was al ready submtted for a vote of creditors
before the Court was finally asked to deci de whether or not to
exercise its discretion under Rule 9014. Applying Rule 23 to the
class clains now would initiate protracted litigation that m ght
del ay distribution of the estate for years. Pre-certification
di scovery woul d be needed for three putative class clains with
three putative class attorneys, two of whom are conpeting to
represent the same consuners. |If the classes were then certified,
notice to class nenbers foll owed by discovery on the nmerits and
t he bankruptcy equivalent of a trial would further del ay
distribution. It is sinply too late in the adm nistration of this
Chapter 11 case to ask the Court to apply Rule 23 to the class
proofs of claim

Al t hough no waiver was involved, counsel for the class
claimants bear primary responsibly for the “gunm ng up” by not
affirmatively noving under Rule 9014(c) for class certification.
While the need for a Rule 9014(c) notion clearly follows fromthe
cases cited above, counsel were apparently of the view that their
class claimwas not a “contested matter” (the precondition to

i nvoking Rul e 9014) since clainms are “deened allowed” in the



absence of objection. 11 U S.C. 8 502(a). Reflecting this

m sunder st andi ng, Barr and Lackowski made only sporadic, and
ineffective, attenpts to nove their class actions forward. Barr
moved for relief fromthe automatic stay in February 2004 but
consented to and sonetines requested various adjournnents until
May 2005. Lackowski promptly commenced an adversary proceedi ng
mrroring his Mchigan class action against the Debtors and noved
in the Bankruptcy Court for class certification, but then asked to
“defer all action on the adversary conplaint case against Tw nl ab
until determ nation by the MDL panel as to whether this case is to
be included in an MDL.” Although the Panel did not include it,
Lackowski never revived the adversary proceedi ng and
certification.

Whi |l e counsel for Cirak al so took sone hesitant steps
forward, see infra, neither Cirak nor any other purported class
clai mants noved under Rule 9014 to apply Rule 23 to their clains.
| ndeed, the question of whether the Court should exercise its
di scretion to apply or not apply Rule 23 was first raised in Barr
and Lackowski by the Debtors and Creditors’ Conmttees when these
conmttees jointly objected to the ephedra consumer class clains
on May 18, 2005. 1In Cirak, Rule 9014 was first invoked —again,
by the Debtors and Creditors Commttees —on June 20, 2005, after

t he plan had already been submtted for a vote.



I f expungenent were here based on a procedural default by
the class claimnts, the Court mght well find the default
excusabl e because the Code and Rules are so opaque as to the
procedure governing class clains. But the Court grants
expungenent on a no-fault basis: regardl ess of how and why no
application for the Court to apply Rule 23 was brought sub judice
until after the plan had already been submtted to creditors,
applying Rule 23 now woul d, as indicated, greatly and unduly del ay
di stribution of the estate.

Before turning to the second, independent reason for
expungi ng the clains, sone additional arguments raised by Cirak’s
counsel with respect to the first ground nust be consi dered.

For one thing, Cirak cites In re The Charter Co., 876 F.2d
866, 874 (11th Cir. 1989) for the proposition that “the first
opportunity a claimnt has to nove under Bankruptcy Rule 9014, to
request application of Bankruptcy Rule 7023, occurs when an
objection is made to a proof of claim Prior to that tinge,

i nvocation of Rule 23 procedures would not be ripe, because there
is neither an adversary proceeding nor a contested matter.” On

this basis, Charter therefore held that a Rule 9014 notion was

still tinely two years into the bankruptcy. |1d. at 874-75.2 Such

’Charter did not, however, apply Rule 23 to the class
claim The court concluded: “Because the bankruptcy judge ..
did not reach the question of whether or not to apply
Bankruptcy Rule 7023..., we ... remand the case to the
bankruptcy court for the exercise of its discretion.” 876
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a construction of Rule 9014 woul d nean that a debtor and others
with interests adverse to a class claimcould prevent the clai mant
from asking the bankruptcy court to apply Rule 23 sinply by

wi t hhol ding their objections until the eve of confirmation and

t hen nove to expunge the class claimon the grounds that applying
Rul e 23 woul d unduly del ay distribution.

The Court disagrees with Charter’s view that an objection
was necessary in order to have a “contested matter” triggering the
court’s discretion under Rule 9014. Although “contested matter”
is not defined in the Code or text of the Rules, the Notes of the
Advi sory Committee to the 1983 anendnment to Rule 9014 expl ain:
“Whenever there is an actual dispute, other than an adversary
proceedi ng, before the bankruptcy court, the litigation to resolve
that dispute is a contested matter.” From the nonent the Chapter
11 petition was filed, Cirak and the other class claimnts had the

right to move for class certification by virtue of 11 U S.C.

8§ 1109(b), which provides: “A party in interest, including ... a
creditor, ... may raise and may appear and be heard on any issue
in a case under this chapter.” They could have requested cl ass

certification even before they filed their proofs of claim |If a
party in interest asks the bankruptcy court to certify a class,

the class claimbecones a “contested matter” at | east as of the

F.2d at 876-77. On remand, the bankruptcy court presunmably
retained discretion to decline to apply Rule 23 because
applying it would unduly delay adm nistration of the case.
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time that the request is opposed, and even before if opposition is
known or reasonably foreseeable —in the words of the Advisory
Committee, “whenever there is an actual dispute.”3® Objection to
the class proofs of claimwas not a necessary prerequisite to a
notion for class certification.

Next, Cirak seeks to rely on the fact that, in an adversary
proceedi ng, the Court has no discretion to decline to apply Rule
23. the rule applies automatically pursuant to Bankruptcy Rul es
7001 and 7023. Here, Cirak and Lackowski each filed adversary
proceedings with a class action conplaint, and Cirak argues that
Rul e 23 therefore automatically applies. If that were the |aw, by
filing an adversary proceeding a claimnt could short-circuit not
only the exercise of the Court’s discretion under Rule 9014 but
also the entire clains process, which is designed to resolve
di sputes in an expedited manner rather than through litigation
under the Federal Rules of Civil Procedure.

However, the Cirak conplaint, when stripped of injunctive
and decl aratory demands that are nmeaningless in |ight of Tw nl abs’
i quidation, boils down to no nore than a claimfor noney fromthe
Debtors. Even Cirak’s seenmngly frivolous RICO claimconmes down
to this. In bankruptcy, “the only appropriate way to assert a

cl ai m agai nst a debtor's estate is through the tinely filing of a

3If the Debtors scheduled the class clainms as “disputed”
pursuant to Rule 3003(b)(1), they were “contested nmatters”
fromthe time they were so schedul ed.
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properly executed proof of clain’ and not through an adversary
proceeding. In re Johns-Manville Corp., 53 B.R 346, 354 (Bankr.
S.D.N. Y. 1985). The filing of an adversary proceeding with a
class action conplaint does not alter the right of both the debtor
and creditors who are not parties to the adversary proceeding to
i nterpose an objection to the class proof of claimand have it
determ ned as “contested matter” subject to the Court’s discretion
to expunge the claimby declining to apply Rule 23.

Lastly, Cirak seeks to find support for his position in an
order issued by the Bankruptcy Court (fornmer Bankruptcy Judge
Bl ackshear) on June 18, 2004, prior to this Court’s w thdrawal of
the reference, which provided, inter alia that: “Plaintiffs shall

file ... an anended Class Action Conplaint; ... any objection

by the Debtors to Plaintiffs’ Proof of Claint shall be filed “by
Decenber 30, 2004, with such objection being w thout prejudice to
any right of the Debtors to anend such objection after Decenber
30, 2004; ... the Adversary Proceeding and the Proof of Claim
shall be adm nistratively consolidated (the ' Consoli dated
Action’);” and “discovery on the Consolidated Action is stayed
until the earlier of the date the Debtors file an objection to
Plaintiffs’ Proof of Claimor Decenber 30, 2004.~

Cirak filed the anmended conplaint on July 27, 2004; on
August 25, 2004, the Debtors, in lieu of an answer to the anended

conplaint, filed a notion to dism ss the amended (but still
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defective) RICO claim on June 21, 2004, Cirak filed opposition
papers; and on COctober 25, 2004, the parties to the Consoli dated
Action filed a joint notion to withdraw the reference to
Bankruptcy Court as provided in 28 U . S.C. § 157(d).# Nothing nore
was done by any party in the Consolidated Action until the
objections were filed on June 20, 2005. The Debtors did not file
an objection denom nated as such by Decenber 30, 2004, nor did
they take the steps required by this Court’s Case Managenent
Orders to bring the notion to dism ss before the Court; Cirak
however, never noved under Rule 9014 to apply Rule 23 to his class
claimnor initiated discovery as provided by Rule 26(f) (nade
applicable to adversary proceedings by Rule 7026). No party to
the joint notion to withdraw the reference put it on the agenda of
any nonthly status conference by delivering courtesy copies within
seven days before the hearing as provided in the Case Managenment
Orders. This joint omssion left jurisdiction over the Cirak
Consol i dated Proceeding in linbo for more than six nonths.

Cirak argues that the Debtors’ failure to file an objection
within the Decenber 30 deadline forecloses their instant objection

and neans that the class claimis “deened all owed” pursuant to 11

“The RI CO di spute nmade granting of the notion to withdraw
the reference mandatory under the second sentence of 8§ 157(d)
because “resolution of the proceeding require[d] consideration
of both title 11 and other laws of the United States
regul ati ng organi zations or activities affecting interstate
commerce.”

13



U S.C. 8 502(a). The Debtors’ counter-argunment is twofold: first,
that their notion to dismss the RRCO claim filed well before
Decenber 30, should be construed as an objection for the purpose
of the June 18 Order (especially since the Order “admnistratively
consol i dated” the proof of claimand adversary proceeding) and
that the June 18 Order expressly preserved the Debtors’ right to
anmend an objection after Decenber 30, 2004; second, that the June
18 Order set a deadline only for objection by the Debtors and that
the instant objection is made jointly by the Creditors’ Committee,
whi ch has a coequal statutory right to object under 8 502(a).
However one m ght parse this procedural norass, the fact
remai ns that Cirak was able to nove under Rule 9014 to apply Rule
23 at any tine after the Chapter 11 petition was filed, but never
did so. Meanwhile, the Debtors assets have been narshal ed and
i qui dated, all other disputed clainm have been resol ved
(including 60 clains of personal injury or wongful death), the
pl an has been confirmed, and the estate is ready for distribution.
Accordingly, as already indicated, a prudent exercise of the
Court’s discretion is to decline to apply Rule 23 at this |ate
dat e because of the huge problens it would create for the pronpt

and orderly distribution of the estate.
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Turning to the second, independent reason for expunging the
class clains, the Court holds that, even if the class claimnts
had made a pronpt Rule 9014 notion or were excused from so doi ng,
and even if the Court had applied Rule 23, the Court would still
deny class certification and would still expunge the class clains
for failure to neet the requirements of Rule 23 for class
certification.

In particular, since the claimnts are seeking opt-out
class actions, they would have to show, in order to satisfy Rule
23, that, anmong other things, “a class action is superior to other
avai l abl e nethods for the fair and efficient adjudication of the
controversy.” Rule 23(b)(3).° In Lackowski, the federal district
court in Mchigan had found this requirenent satisfied and was
affirmed by the Sixth Circuit. But that was before the
bankruptcy, when the only “other avail abl e nmethods” for
adj udi cation were individual civil actions possibly in different

courts. A class action was then superior because it consoli dated

SEven though Barr was pending in state court where cl ass
certification was governed by California |aw, after the
bankruptcy it could only proceed if it satisfied the
requirenments of Rule 23. Rule 23 permts three kinds of class
actions: common-fund actions governed by Rule 23(b)(1),

i njunctive actions governed by (b)(2), and opt-out actions
governed by (b)(3). A state class action asking the court to
assume jurisdiction over all class nenmbers who fail to opt out
must be expunged in bankruptcy if it fails to satisfy the
requi renments of Rule 23(b)(3). Insofar as the class clains
seek injunctive relief against Tw nlabs under Rule 23(b)(2),

t hey are noot now that Tw nl abs has gone out of business and
exi st ence.
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t he adjudi cati on of common issues and enabl ed the prosecution of
small clains wthout each claimant’s having to retain counsel and
incur litigation expenses.

However, this superiority of the class action vani shes when
the “other avail able nethod” is bankruptcy, which consolidates al
claims in one forumand allows claimants to file proofs of claim
wi t hout counsel and at virtually no cost. In efficiency,
bankruptcy is superior to a class action because in practice small
claims are often “deened all owed” under 8§ 502(a) for want of
objection, in which case discovery and fact-finding are avoi ded
al together. As for fairness, although the notice requirenents of
Rul e 23 are superior for class nmenbers to the usual bankruptcy
notice by publication, this shortcomng is easily renedied by a
bankruptcy notice directed specifically at class nenbers, either
at the time of the original notice or thereafter by order
extendi ng the bar date for class nenbers.

Since superiority of the class actions is lost in
bankruptcy, only conpelling reasons for allowng a particul ar opt-
out class claimcan justify applying Rule 23. Barr argues that
the deterrent effect of the California consunmer protection statute
is a conpelling reason. That m ght be true in a reorgani zation
where the conpany continues in business run by the owners and
managers who had perpetrated a consumer fraud, or in a |liquidation

where sone equity is returned to the former owners. Here,
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however, the conpany has been out of business since 2003, the
owners’ equity is wi ped out, and the “managers have noved on to
ot her jobs,” Wodward, 205 B.R at 376. Acknow edgi ng the
futility of specific deterrence, Barr argues that allow ng her
class action will deter other conpanies fromcommtting a simlar
fraud. Although such general deterrence is a well-established

pur pose of crimnal penalties for fraud, it is not a purpose of
t he conpensatory renmedy demanded by the claimants (restitution of
t he purchase price). Regarding their demands for punitive and
trebl e damages (which m ght, by analogy to crimnal penalties,
have a purpose of general deterrence), in bankruptcy punitive
damages and penalties are given a low priority of distribution so
that general creditors are paid in full before any estate assets
are used to pay penalties. See 11 U.S.C. 88 726(a)(4)
(distributions under Chapter 7) and 1129(a)(7)(ii) (making § 726
the m nimum distribution for Chapter 11 plans); Debtors’ Plan
8 4.6. Under the Bankruptcy Code, general deterrence is not
pronoted at the expense of creditors. Watever wei ght deterrence
may have in a true reorganization, it has none in a liquidating
plan |i ke the one here.

Further still, allowi ng the consuner class actions woul d
unreasonably waste an estate that was already grossly insufficient
to pay the allowed clainms of creditors who had filed tinely

i ndi vidual proofs of claim The Debtors and Creditors Commttee
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estimate that the average claimof class nenbers would be $30,
entitling each claimant to a distribution of about $4.50 (figures
whi ch Barr and Lackowski do not dispute; although Cirak argues

t hat sonme consuners made repeated purchases of Tw nl abs steroid
hornmones totaling a few hundred dollars each). Presumably, each
cl ai mant woul d have to show sone proof of purchase, such as the
product bottle.® Because the Debtor ceased marketing these
products in 2003, many purchasers would no | onger have such proof.
Those who did mght well find the prospect of soneday recovering
$4.50 not worth the trouble of searching for the old bottle or
store receipt and filing a proof of claim Clains of class
menmbers would likely be few and small. The only rea
beneficiaries of applying Rule 23 would be the | awers
representing the class. Cf. Wodward, 205 B.R at 376-77. The
Court has discretion under Rule 9014 to find that the likely total
benefit to class nenbers would not justify the cost to the estate

of defending a class action under Rule 23.

Theoretically, the Court could allow clains on the basis
of an affidavit swearing frommenory that the clai mant had
purchased a Tw nl abs ephedra product. Sonetines, however,
menory nust be presumed unreliable. The Lackowski action, for
exanple, is limted to a Tw nl abs product called Metabolift,
whi ch was nmarketed in conpetition with Metabolife, the nost
wi dely distributed ephedra product nade not by Twi nl abs but by
an unrel ated conpetitor. Yet another ephedra product called
Met ab-O- Lite was sinultaneously marketed by a third unrel ated

conpany.
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Accordingly, for each and all of the foregoing reasons, the
Court issued its Orders of July 20, 2005 expunging all remaining

consumer cl ass cl ai ms.

/s/Jed S. Rakoff
JED S. RAKOFF, U.S.D.J.

Dat ed: New Yor k, New York
August 8, 2005
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